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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 23704, 23828 


POOLE BROADCASTING COMPANY, 
Petitioner, 


Vv. 
FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents, 
MICHIGAN BELL TELEPHONE COMPANY, 


LAMB COMMUNICATIONS, INC. (WONDERLAND) , 
Intervenors. 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENTS 
STATEMENT OF ISSUES PRESENTED* 
1. Whether the Commission acted reasonably in denying 
WJRT-IV's request for special relief from the CATV rules. 
2. Whether the Commission's action on the Michigan 


Bell Telephone Company's application for Section 214 certifica- 


tion prejudiced consideration of WJRT-TV's petition for special 


relief. 


ee 
*/ This case has not previously been before this Court. 


one 


COUNTERSTATEMENT OF THE CASE 

Petitioner, Poole Broadcasting Co., the licensee of 
VHF Channel 12 in Flint, Michigan, seeks review of two orders 
of the Federal Commmications Commission: (1) an Order and 
Certificate (A. 35) released November 10, 1969, granting 
intervenor Michigan Bell Telephone Company authority pursuant 
to Section 214 of the Commmications Act, 47 U.S.C. 214, to 
construct and operate CATV channel facilities in and about 
Flint, Michigan, and (2) the Commission's Memorandum Opinion 
and Order (A. 119) released December 24, 1969, denying peti- 
tioner’s request that the intervenor, Wonderland Ventures, 


Ine. (Flint Cable TV) be prohibited from carrying the Detroit 


and Windsor,' Ontario signals as part of its CATV offering in 
i/ 


Flint. 


The intervenor, Wonderland Ventures, Inc. (herein 
2/ 
Flint Cable) operates a CATV system in Flint, Michigan 


1/ Poole Broadcasting Co. as part of its statement of its case 
has an extensive discussion of the Commission’s regulatory scheme 
with regard to CATV. While the section entitled, "The Initial 
Regulatory Scheme” pp. 3-6 is essentially accurate, the more 
pertinent discussion of "The Role of Footnote 69” and "The 
Proposed Rules and Footnote 69” pp. 6-14 is argumentative and 
incomplete. | We have addressed ourselves to both of these issues 
in the argument section of this brief. 

2/ Wonderland Ventures, Inc. is a subsidiary of Lamb Communi- 
cations. In the various Commission documents it is referred 

to also as Flint Cable TV Company. Throughout this brief we 
refer to Wonderland as Flint Cable. 


a 
where the petitioner's television station is located. Flint 


Cable carries on its Flint CATV system the signal of the peti- 
3/ 
tioner's station WIRT-TV, an ABC affiliate, and provides it 


with nonduplication protection pursuant to Section 74.1103 of 
the Commission's rules, 47 CFR 74.1103 (the rules applicable to 
CATV are attached). In addition Flint Cable carries the other 


three stations in the three city market of Flint-Bay City- 
u/ 
Saginaw and seven other stations that place at least a Grade 
5/ 
B signal over Flint but are not stations within the Flint 


Since each of the above stations places a Grade B 


3/ WJRT-IV are the call letters of Poole Broadcasting's station 
in Flint and is the name used to refer to petitioner in the 
Commission's orders. 
4/ WNEM-TV (NBC) and WUCM-IV (Educ.) Bay City and WKNX-TV (CBS) 
Saginaw. 
5/ The Commission classifies television service areas into two 
grades: 
Grade A service is so specified that a quality accept- 
able to the median observer is expected to be available 
for at least 90 per cent of the time at the best 70 per 
cent of receiver locations at the outer limits of this | 
service. In the case of Grade B service, the Figures | 
are 90 per cent of the time and 50 per cent of the 
locations. Sixth Report and Order, 1 Pike & Fischer, | 
R.R. 91:601 at 630 (1952). Cf., C lishing | 
Co. v. Federal Communications Commission, 96 U.S. App. 
D.C. 211, 215-216 n. 12, 225 F.2d S11, 515-516 n. ae: 
(1955). 
6/ All but two of these signals are network affiliates which 
are already represented in the Flint market: WLIX-TIV (NBC), 
Onondago, Michigan; WJIM-IV (CBS) Lansing; WJBK-TV (CBS) , WXYZ-TV 
(ABC) , WWJ-TV (NBC) Detroit. The other two signals carried include 
one independent from Detroit, WKBD-TV and the Windsor, Ontario 


CBC affiliate. 


ae [Th 

signal over Flint Cable's area of operation, carriage is 
required by the provisions of Section 74.1103(a) relating 
to distribution of television signals by commmnity antenna 
television systems. Additionaliy, all of the stations in 
the Flint-Bay City-Saginaw market have been assured by Flint 
Cable that it will provide them with program exclusivity 
against stations carried that are of a lower priority (e.g., 
those stations that place a Grade A signal are provided with 
program exclusivity against stations that place a Grade B 
Signal). WJRT-TV as an ABC network affiliate is provided with 
program exclusivity vis a vis other ABC affiliates carried on 
the Flint Cable system. 

Although WJRT-TV received notice from Flint Cable 
on April 13, 1966, it did not object within thirty days and 
therefore under the Commission's rmmles the system could 
validly proceed. See 47 CFR 74.1105(c). However, on 
June 13, 1966, after the period for objection had lapsed 
under Section 74.1105, Poole petitioned the Commission under 
Section 74.1109 to prohibit Flint Cable from carrying on its system 
the three Detroit network stations, the Detroit independent, and 


V/ 
the Windsor, Ontario CBC affiliate (A. 107). Section 74.1109 of 


Z/ The Commission also had before it the comments of WKNX-TV 
Saginaw asking that Flint Cable be prohibited from carrying 
the Lansing and Onondaga stations. While relief was denied 
WKNX-TV also, it has not sought review and this request is 
not at issue in these petitions. 


= Sa 
the rules, under which this relief was sought, provides a 
procedure for CATV or television operators to seek from the 
Commission ad hoe rulings where special factual circum- : 
stances may warrant a departure from the general rules. Poole, 
in seeking such relief, alleged that a problem was presented by 


the Flint CATV system's carriage of the Detroit signals similar 

to the one referred to by the Commission at Footnote 69 of the 
8/ 

Second Report and Order, 2 F.C.C. 2d 725, 786. In Footnote 69 


the Commission discussed a possible situation that might in 
limited situations call for a variance from the general distant 
Signal rule which allows a CATV system to operate as long as it 
does not involve the extension of a signal beyond its Grade B 
contour. 2 F,C.C, 2d 725, 786. The Commission stated that: 


If two major markets each fall within one another's 
grade B contour (e.g., Washington and Baltimore), this 
does not mean that there is no question as to the: 
carriage by a Baltimore CATV system of the signals of 
Washington; for in doing so and thus equalizing the 
quality of the more distant Washington signals, it 
might be changing the viewing habits of the Baltimore 
population and thus affecting the development of the 
Baltimore independent UHF station or stations. ch 
instances rarely arise, and can, we think, be dealt 
with by appropriate petition or Commission considera- 
tion in the unusual case where a problem of this 
nature might arise. 2 F.C.C. 2d 786 n. 69. 9/ 


8/ The Second Report and Order promulgated the rules applicable 
to this case and discusses the reasons underlying them, 

9/ This Court recently decided an appeal that presented facts 
which raised, inter alia, footnote 69 questions. See Midwest 
Television, Inc. v. Vv. F.C,C., Case Nos. 22,077 et al., decided’) 
February 4, 1970, 18 Pike & Fischer, R.R. 2d 2001. 
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To demonstrate the need for relief it sought under 
footnote 69, WJIRT-TV alleged that Flint was part of the 46th 
television market in the country and Detroit was the sixth 
market. Under these circumstances WJRT argued “it is obvious 
that the competition of Detroit and Windsor stations, with 
their large circulation base, would be overwhelming to Flint 
stations were it not for the coverage advantage of local 
stations” (A. 108). Such a situation it maintained would 
injure the development of an independent UHF in Flint. As 
support for this assertion it stated "the relief requested 
- - - is of the kind clearly contemplated in the Report and 
Order in which the CATV rules were adopted” (A. 108). 

The issue presented,Poole argued, was whether it could 
function effectively with carriage of the Detroit stations on 
the Flint Cable. The danger Poole stated was “obvious” (A. 110). 
The only showing made in furtherance of its position was an ARB 
statistic which showed that WJRT-TV possessed 37% of the prime time 
audience in the Flint market which before WJRT-TV had gone on the 
air had been a Detroit viewing area. No other details about 
the market were offered, and no studies accompanied 
the petition. Flint Cable, the CATV operator, replied that it 
would provide WJRT-TV with nonduplication protection which will 
make its competitive position secure and prevent any adverse 


circulation effects to carriage of the Detroit signals (A. 113). 


And with regard to the emergence of a UHF in Flint, Flint Cable 
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asserted carriage would assist rather than hinder the station’s 


growth (A. 113). WHAX-TV, the UHF permittee, filed no opposi- 


tion to the CATV proposal. 
The Commission denied the request for special reli 
December 17, 1969 explaining that WJR-TV had “clearly made 
ficient demonstration concerning the alleged adverse impact 
challenged CATV service on their revenues, audience size, o 


quality of programming, or on the prospects for activation 


other stations in this area™ (A. 122). The Commission explained 
that "this deficiency is particularly glaring since Flint Cable 


began operation on September 30, 1966, and petitioners have there- 


fore had more than three years to substantiate their arguments” 


(A. 122). On December 31, 1969, petitioner asked for review of 
10/ | 
this decision before this Court. 


In addition to the above order, the petitioner seeks 
review of the Commission's November 10, 1969, grant of certifica- 
tion to Michigan Bell Telephone Co. to construct and operate CATV 


10/ During the pendency of this petition the Commission issued 

a Notice of Proposed Rule Making and Notice of Inquiry, 15 F.C.C. 
2d 417, which would govern footnote 69 situations with a rule. 

The Commission noted in its decision here that this proposal was 
inapplicable to existing systems such as Flint Cable (A. 121-122). 


—e 
facilities in Flint for its customer Flint Cable Company. Sec- 
tion 214 of the Communications Act, 47 U.S.C. 214, requires 
common carriers like Michigan Bell who construct cable system 
facilities to obtain certification that its construction will 
satisfy the public convenience and necessity. The petitioner 
requested informally by letter on December 31, 1968, that the 
Commission consider Michigan Bell's application for certifica- 
tion along with its request for special relief against Michigan 
Bell’s customer Flint Cable (A. 29). 

On November 10, 1969, the Commission issued a certi- 
ficate to Michigan Bell with the provision that the authoriza- 


tion was without prejudice to petitioner's request for special 
lly 


relief against Flint Cable (A. 35). WJRT-TV sought review 


of this order on November 24, 1969. On January 16, 1970, the 
Court granted petitioner’s motion to consolidate this petition 
for review with aforementioned December 31, 1969 petition for 


review. 


11/ The Commission later partially stayed its certification 
pending appeal. The stay directs Michigan Bell to not 
carry the! disputed Detroit and Windsor signals (A. 86). 
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ARGUMENT 
I. POOLE SUFFERED NO PREJUDICE TO ITS 
RIGHTS WHEN THE COMMISSION CONSIDERED 
MICHIGAN BELL*S SECTION 214 APPLICATION 
BEFORE ACTING ON POOLE'S PETITION FOR 
SPECIAL RELIEF. 

On June 25, 1968, after lengthy administrative | 
proceedings, the Commission held that a certificate of con- : 
venience and necessity under Section 214 of the Communications 
Act must be obtained by a common carrier proposing to construct 
facilities to be used by a CATV system for the purpose | 
of distributing programs to its subscribers. General Tele- 
phone Co, of California, 13 F.C.C. 2d 448 (1968), aff'd sub hon., 
General Telephone Company of California v. F,C.C., _ U.S. App. 
D.C. ___, 413 F.2d 390 (1969), cert. denied 396 U.S. 888 (2969). 
Among other things the order required that Michigan Bell Tele- 


phone Co. must obtain a Section 214 certificate for the facilities 


constructed to provide service to Flint Cable. 13 F.C.C. 2d 463, 
| 


475. A request for certification was filed, covering both 
existing facilities (which had been completed prior to the | 
Commission's ruling) and an expansion of those facilities a. 1). 
Poole did not oppose the request but argued only that it should 
not be acted upon until Poole's objections to carriage of the 
Detroit-Windsor television stations on the cable system had | 
been resolved (A. 29-33). Since the Commission did in fact 


act on the Section 214 certificate prior to disposing of 
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objections against the cable system, Poole renews its argument 
in these appeals (Br. 21-23), contending that the Commission's 
action on the certificate prejudiced its subsequent considera- 
tion of Poole*s petition against the cable system. 

This argument is difficult to understand. In the 
first place the Commission made clear (A. 37) that issuance 
of the certificate was "without prejudice to any action which 
may hereafter be indicated as a result of . . . the request 
(SR-6663) of Poole Broadcasting Company” for special relief 
under Section 74.1109 of the rules. As this Court has stated 
with respect to the same type of condition: "Until and unless 
the contrary is shown, we must assume that the Commission will 


act in good faith in respect to that declaration.” Peoples 


Broadcasting Co. v.- F.C.C., 93 U.S. App. D.C. 78, 81 ; 209 
F.2d 286, 288 ee 

Secondly, Poole concedes as it must (Br. 23) that 
the Commission’s action on the Section 74.1109 petition came 


so soon after issuance of the Section 214 certificate that no 


12/ Poole’s citation to Ashbacker Radio Corp. v. FE,C,C., 326 
U.S. 327 (1945) is thus not in point, for as this Court said 
in Peoples, supra, "the Supreme Court noted [in Ashbacker] 
that the Fetzer application was not conditionally granted, 
and thus the Court apparently recognized that a conditional 


grant might be made pending consideration of applications." Id. 
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expanded service had occurred and the Commission could in’ fact 


consider the matter without regard to any equities which might 
otherwise have sees Thus though the two actions pene 
Separated by an interval of approximately six weeks, in practical 
effect their consideration was contemporaneous. 

And finally, when the Commission acted-on Poole’ s 
objections it set forth the reasons why they were being denied. 
These related in no way to prior issuance of the 214 certificate 
but dealt squarely with Poole'’s petition. In the Commission's 
view that petition set forth insufficient reasons for granting 
the relief requested. We show in the following section of 
this brief that the Commission's action was a reasonable | 
exercise of discretion. Since this is so, it is wholly 


immaterial that the Section 214 certificate was issued to. 


Michigan Bell before rather than Simultaneously with the 


action on Poole's request for special relief against Flint 


Cable. 


13/ Cf. Community Broadcasting Co., Inc. v. F.C.C., 107 


U.S. App. D.C. 95, 274 F.2d 753 (1960). 
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ND T 
NSUFFICIENT SHOWING EEN E TO 
SPEC TRICTIONS POOLE 
WISHED TO HAVE IMPOSED ON THE CATV SYSTEM. 

Flint Cable*s CATV system complies in all respects with 
the Commission’s rules and regulations. Poole argued, before 
the Commission, however, that special requirements should be 
applied to the system on an ad hoc basis, specifically, that it 
should be prevented from carrying the signals of stations in 
Detroit and Windsor even though the system is located within 
the Grade B service contour (and in some instances the Grade A 
contour) of these stations, thus involving no artificial extension 
of their service at The Commission’s rules provide for the 
granting of special relief in unusual situations where a substantial 
showing is made that the public interest would be served thereby. 
Section 74.1109, 47 CFR 74.1109. We will demonstrate that Poole 
did not make such a showing and that the Commission could reason- 
ably find on the record before it that imposition on the system 
of requirements above and beyond those contained in the Commis- 
sion’s general CATV rules was not required. 

A. This Court Has Regularly Upheld The Commission's 


Insistence That Requests By Television Stations 
Th ition 0 e i 


For The Imposition Of Special Requirements On 
CATV Systems Must Be Supported By A Substantial 
Factual S$ S 


14/ Cf. Buckeve Cablevision, Inc. v. E,C,C., 128 U.S. App. D.C. 
262, 387 F.2d 220 (1967). 


- 13 - | 
The Commission denied Poole’s request for special | 
relief because it found its petition insufficient in light of 
"the nature of the showing required in special relief” oo 
pursuant to Section 74.1109. The Commission’s special relief 


provision recognizes that ad hoc procedures may be necessary 


in some instances for the imposition of “additional or different” 
requirements. But a petition under Section 74.1109 mst "state 
fully and precisely all pertinent facts and considerations relied 
upon to demonstrate the need for the relief requested and to 
support a determination that a grant of such relief would serve 
the public interest.” Section 74.1109(c) (1). 

On the basis of Poole’s showing the Commission was|/unaile 
to conclude that the carriage by the CATV system of the Detroit and 
Windsor signals, which are readily available off-the-air, would be 
against the public interest. In specific reference to Poole's 
showing the Commission pointed out that it was deficient as to 
"alleged adverse impact of the challenged CATV service on 
- - - revenues, audience size, . . . quality of programming,| [and] 


on the prospects for activation of other stations in the area.” 


(A. 122 ). "This deficiency is particularly glaring,” the | 


Commission observed, “since Flint Cable began operation on 


September 30, 1966, and petitioners have therefore had more 


\ 
than three years to substantiate their arguments." (A. 122). 


This holding, we submit, is well within the bounds of its discretion. 


i plyora 

See Chamne] 9 Syracuse, Inc. v. F.C.C., 128 U.S. App. D.C. 187, 
385 F.2d 969 ' (1967); Cedar Rapids Television Co. v. F.C.C., 128 
U.S. App. D.C. 270, 387 F.2d 228 (1967); Indiana Broadcasting 
Corp. v- F.CiC., 132 U.S. App. D.C. 218, 407 F.2d 681 (1968); 
Pikes Peak Broadcasting Co. v. F,C.C., Case No. 22023, D.C. Cir., 
decided March 24, 1969, 15 Pike & Fischer, R.R. 2d 2063, cert. 
denied 395 U.S. 979 (1969). 

This proceeding is not materially different from those 
considered in the foregoing cases, all of which involved petitions 
for special relief under Section 74.1109. In the first of these, 
Chammel 9 Syracuse, Inc. v. F.C.C., supra, this Court stated that 
"As a general rule the Commission should require more . . .” not 
less specificity in considering special relief requests. 128 
U.S. App. D.C. at 192, 385 F.2d at 974. In Cedar Rapids Tele- 


vision Co. v. F,C.C., supra, when VHF television stations com- 


plained about the impact of CATV on their service area they alleged, 


as Poole did here, that the impact would have an adverse effect 
on the public interest capabilities of the existing VHF facilities 
and a detrimental effect upon the development of UHF in the area. 
The Commission found that the VHF petitioners in Cedar Rapids had 
failed to "demonstrate with sufficient specificity any likelihood 
of harm.” The Court noted, as the Commission did in Poole, that 
petitioners received nonduplication protection and found that it 


was reasonable of the Commission to require the very things 


Sa 
Poole’s application lacked: “some evidence of reduced revenues 


or lost advertising, and of the nature of the CATV operations.” 
| 


128 U.S. App. D.C. at 275, 387 F.2d at 232. As the Court | 
pointed out "if hearings [the relief sought] were required on 
the sort of bare-bone petition filed here, then hearings mii 
almost always be required.” Id. 
diana Broadcasting C - v. F,C.C., supra, also. 
involved a showing of adverse impact that was "inadequately 


supported" with regard to the "specifics" of present CATV 


activity or the complaining station's financial condition. 


Indiana the Commission applied the same standards it applied 


here. Considering them, the Court found the “regulations by 
which the requests were measured are reasonably calculated to 
promote rather than abridge the regulatory scheme by which HE 
has traditionally been afforded special protection." 132 U.S. 
App. D.C. at 222, 407 F.2d at 685. The Court went on to point 


out that unsupported allegations “hardly evinced a basis for 

| 
such concern that the Commission was compelled to examine them 
| 


further." 132 U.S. App. D.C. at 227, 407 F.2d at 690. 
In the last case presented to this Court, Pikes Peak 


Broadcasting Co. v. F.C.C., supra, the Court agreed with the 


Commission's view, in a situation similar to the one presented 
here, that the impact showing presented, when “discounted 
by its inflated inferences, and judged against the background 


of the Second Report, [fell] short of establishing a probability 


=—iiGee 

that UHF development is likely in the Colorado Springs-Pueblo 
market and that the viability of local broadcasting will be 
jeopardized by CATV.” 15 Pike & Fischer, R.R. 2d at 2075. The 
inferences are the same here and, we submit, that the Court 
should find as it did in Pikes Peak, that the Commission acted 
reasonably “in rejecting as inadequate a proffer of a predic- 
tion of UHF development that was supported by only such specu- 


lative contingencies.* 15 Pike & Fischer, R.R. 2d at 2070. 


B. Poole’s Factual Allegations Before The 

| Commission Failed To Show The Need For 
An Evidentiary Hearing. 

The petitioner seeks to demonstrate (Br. 30-37) that the 
Commission in this case improperly departed from its overall regu- 
latory goal of protecting local UHF facilities, particularly in 
the larger markets, from having their audience fragmented by the 
multiple signal CATV permits its subscribers to view. In essence 
Poole attempts to support its contention not by directing the 
Court to its showing before the Commission but by arguing that in 
other cases the Commission has initially presumed a significant 
UHF impact whether or not carriage on the cable system brings 


about an extension of an outside station's signal or, as here, 


merely improves its quality. 


However, the plain import of the ad hoc approach em- 


bodied in Section 74.1109 is that each case will turn to a 
substantial degree on its own facts. Thus it does not really 
aid Poole to point to other cases involving footnote 69 situations 


where hearings have been held. In most such cases the presence of 


at 
the signal in the market was so marginal that carriage by CATV would 


be tantamount to carrying the kind of distant signal which Section 


74.1107 proseribes. This was the case in Midwest Television, Inc., 


4 F.C.C. 2d 612 (1966) and Delaware County Cable Television Co., 
12 F.C.C. 2d 529 (1968) where Grade B coverage of San Diego by the 
i 


Los Angeles signals and coverage of Philadelphia by the New York 


signals was barely provided and only in certain segments of San 


Diego and Philadelphia. There was a likelihood, then, that carrying 
the outside signals on a CATV system would extensively alter viewing 
patterns to the detriment of local UHF stations. Here) the likeli- 


hood would seem substantially less since the Detroit and Windsor 
| 15/ 
signals have been present and readily receivable for many years. 
| 


This fact also differentiates this case from that of Lansing, 
Fetzer Cable Vision et al., 6 F.C.C. 2a 846 (1967), where the 


Commission predicated the exclusion of the Detroit and| Windsor 
| 


signals upon the fact that the Grade B contours at best barely 
intersect the city limits and, the CATV's concession that the 
signals are not seen in Lansing. Ibid, at 853. Indeed in Fetzer 


EE i 

15/7 Poole states (Br. 36-37) that when local VHF stations (i.e. in 
Flint, Saginaw and Bay City) have gone on the air their stronger 
signals have won viewers away from Detroit stations. From this it 
argues that the same signal superiority would aid a UHF station so 
long as Detroit and Windsor signals are kept off the llocal cable 
system. Significantly, this point was never asserted |before the 
Commission, where the only reference to signal strength was to show 
that its own station (not a potential UHF) might not have achieved 

its present success if Detroit stations had been carried on a cable 
system years ago (A. 111). The situation facing the UHF would in fact be 
quite different. WJRT was able to draw audiences from the Detroit 
station not simply because it had a stronger signal in the immediate 
area but because it carried the same network programming. The 
audience for non-network programming, which is what the UHF would 
necessarily offer, is already fractionalized by the presence of a 
variety of such programming off-the-air. Carriage of|this programming 
over the cable would thus have nowhere near the impact that it would 
in the Los Angeles-San Diego and New York-Philadelphia situations 
where the distant signals were not generally viewable. 


Ss 
the Commission declined to grant footnote 69 relief against 
signals brought in from Grand Rapids-Kalamazoo on the ground 
that they were “available off the air.” Jbid. at 847. 

In our view the case mst turn on the strength of 
Poole*s showing before the Commission, whether it set forth 
data which if true would warrant limitations on Flint Cable's 
service beyond those specified in the rules. This showing 
(set forth in its entirety at A. 107-111) is every bit as 
barren as that which the Court in the Cedar Rapids case 
characterized as a wholly deficient "bare bones” pleading 


that the Commission was fully justified in denying. Notwith- 


standing the Commission’s admonitions that the rules with possibly 


only the rarest exception” would not foreclose operations ee do not 
involve extension of a signal beyond its Grade B ene and 
that such cases would “be dealt with by appropriate [i.e. 

Section 74.1109] mena oe pene pleading did little more 
than recite the fact that this case was one of those to which 

the Commission had referred in footnote 69. There was no 
showing, or even a factual allegation, that its own situation 
would be jeopardized. Poole stated that if its audience were 
eroded, the danger to its service would be “obvious,” but it 
candidly acknowledged that its “audience acceptance” was quite 
substantial. It offered no basis for supposing that this 
Situation would change and indeed there is none. Poole’s station 


16/ Second Report and Order, 2 F.C.C. 2d at 786. 
17/ Ibid. fn. 69. 
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is carried on the system and its programs are given “exclusivity,” 


tT i 
i.e., not duplicated on any of the systems other channels, as 


required by Section 74.1103 of the rules. Indeed at the time 


the Commission acted the system had been in operation for 
several ae so that empirical evidence of harm would be 
available if any injury was in fact being sustained. But at 
no time did Poole seek to amplify its showing in this regard 
either by way of a supplemental pleading or a petition for 


reconsideration. 


With respect to the impact the cable system's carr 


of Detroit and Windsor signals would have on UHF development 
the area the petition is even more general. Stating that "the 
point need not be labored,” Poole offered no evidence that UHF 
service was imminent in the area, and no economic programming or other 


data to show that its establishment would be affected by the 


cable system,given the multiple services already available 


off the air from Detroit and Windsor as well as from VHF stations 


in the immediate area. Poole now asserts that it was entitled 
| 


18/ The record was open until the Commission reached its decision 
in December of 1969. During the interim period petitioner did 
file two additional pleadings, one in December of 1968 and again 
in December of 1969 in other proceedings in which it reiterated 
old arguments but proffered no added showing. If the Commission 
was wrong on its facts or if impact was demonstrable petitioner 
had a further opportunity to demonstrate its position by seeking 
rehearing, see 47 U.S.C. 405 and Saginaw Broadcasting Co. v. 
E.C.C., 68 U.S. App. D.C. 282, 286, 96 F.2d 554, 558 (1938) ;/ but 
as stated above, it did not do so. 
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to a “presumption” under the Second Report and Order that the 
situation it described would be sufficient to warrant a hearing 
since it was in markets of this size that the Commission 
indicated UHF might develop. However, the Commission's findings 
in this regard presupposed a separate and discrete market, not 
one where signals from a larger nearby market are readily avail- 
able and were as Poole concedes (A. 110-111), regularly relied 
on for service untilthe establishment of the local VHF stations. 
The Commission indicated in footnote 69 that it would examine 
such situations on a case to case basis but there is no warrant 
for Poole’s apparent assumption that a hearing would be auto- 
matic. The Second Report does not so state, and the terms of 
Section 74.1109 quite clearly suggest that, on the contrary, a 
substantial factual showing would be required. 

Finally, it should be noted that although a permit 
was issued in 1968 for the construction of an UHF station in 
Flint, the holder has not filed objections to Flint Cable’s 
proposals. It would thus appear that the permittee, like the 
Commission, does not regard its interests as being significantly 


1Y 
affected by the cable system’s proposals. 


19/ If the UHF station goes on the air, like WJRT and other 
stations it would be entitled to be carried on the system. 


ie 


C. The Rules Proposed In The 1968 Notice 
Of Rule Making Are Not Applicable To 
The Present Case. 


Before Flint Cable commenced operation in 1966 itinotified 
Poole, pursuant to Section 74.1105(a) of the rules, that it was 
about to begin and what the nature of its service would be, in 
cluding its plan to carry signals from Detroit and Windsor a. 91-92). 
Section 74.1105(c) provides that where a petition is filed within 
thirty days after notice” objecting to the commencement of Service, 
the system may not begin until a ruling is issued by the Commission, 


but if no objection is received within that period service may 


commence “at any time thereafter." Poole filed no objection 


within this time. Some weeks later, it acknowledged receipt 

of the notice, and requested among other things that the system 
grant the carriage and Nonduplication protection specified |in 
Section 74.1103 of the rules (A. 95-106). This request was honored 
and as a result, when the system commenced operation, WIRT-TV was 
carried and its programs were given “exclusivity” in accordance 
with Section 74.1103(f). Subsequent to its request for carriage 


and nonduplication Poole petitioned the Commission for special 


relief (A. 107-111), seeking to prohibit entirely the carriage 


of the Detroit and Windsor signals. But since this came well 


after the thirty day period specified in Section 74.1105 (c) ; 


== 
the “automatic stay” provision of that section was never invoked. 
Flint Cable thus properly began service and has remained in 
operation. 

Against this background Poole*s insistence (Br. 23-30) 
that the proposed amendments to the CAIV rules put out for comment 
by the Commission in December 1968 must govern disposition of 
its petition is indeed puzzling. For aside from the fact that 
the proposed rules are at this point just proposals, the 
Commission made clear that if adopted they would not be applicable 
to systems in existence prior to December 20, 1968, the date of 
their publication in the Federal Register, 15 F.C.C. ed 417, 438. 
The Commission excepted from this grandfathering proviso "service 
which is in violation of our existing rules,” but since Flint Cable 
conforms in all respects to existing regulations (Poole has never 
alleged to the contrary), it is clear that the proposed rules 


have no bearing on the present case. Whether they would preclude 


20/ Specifically, the Commission stated: 
We are proposing to “grandfather” the present service of 
CATV systems which would otherwise be prohibited or restricted 
by the proposed rules, in order to avoid substantial disruption 
to the CATV subscribers . .. ; also grandfathered is any 
service previously authorized by the Commission, whatever the 
commencement date of such service, id. 


The text of the rule which embodies these concepts is as 
follows (15 F.C.C. 2d at 462): 

Applicability of this section.--The provisions of this 
section do not apply to any signals which a CATV was supply- 
ing to subscribers in its community on December 20, 1968 (or 
pursuant to prior Commission authorization, whenever given), 
or to carriage of the same signals by any other CATV system 
that subsequently commences operation in the same commmity, 
unless it is proposed to extend lines into another community. 
Where a CATV system is limited by order of the Commission to 
earrying signals governed by this section only in particular 
geographic areas of a commmity, the provisions of this section 
shall apply to carriage of such signals by any CATV system in 
all other areas of that commmity. 
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importation of Detroit-Windsor signals or whether grounds might 
exist for a waiver are questions which are purely hypothetical. 
Poole's attempt to invoke the proposed standards is merely a 
belated effort to circumvent the consequence of its failure to 

file a timely objection to the commencement of service. 

In view of the disruption of service to the public which 
across-the-board application of the new rules would entail, the 

public interest consideration underlying the Commission's refusal 


(A. 120) to apply them to existing systems, such as Flint Gable, 


is readily apparent. The Commission has frequently referred to 

the difficulties and undesirable effects of rolling back sere 
and for this reason the existirg rules, Like those now under con- 
sideration contain "grandfather" provisions, -Likewise the "automatic 
stay" provision of Section 74.1105 (c) (which Poole did not invoke) was 
adopted to avoid this disruption. Second Report _and Order, supra at 766. 
In addition, as this Court observed in Buckeye, grandfather, ring 
"satisfied the dictates of fairness by affording sanction for 
enterprises theretofore established." Flint Cable was planned 

and placed in operation under the rules adopted in 1966 and it 


was plainly reasonable for the Commission to weigh Poole's | 


objections in light of those standards. 


ely See €-g-, Second Report and Order, Supra at 784-786; Amendment 
to Subpart L.~ Part 91, 3 F.C.c. 2d 816, 820-822 (1966). | 
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Poole now argues, however (Br. 24-30), that all it 
really wanted the Commission to prohibit was the carriage of 
the Detroit signals on sections of the CATV system that had 
not yet been; built and that for this reason no disruption of 
existing service will result. This contention is somewhat 
disingennous since its basic position before the Commission 
was that no carriage of Detroit and Windsor signals should 
be allowed (A. 107-111, ma SS 

Essentially, Poole’s position is that the grand- 
fathering provision discussed in paragraph 53 of the December, 
1968 Notice is not, as the Commission stated (A. 121), appli- 
cable to existing systems but only to those portions of 
existing systems which were completed and operative as of 
December 20,1968. Though Poole elaborates on this point 
at some length in its brief (pp. 24-30) the argument was never 
advanced before the Commission. The only reference made by 
Poole to the December, 1968 Notice in the proceeding before 
the Commission was in its letter requesting delay on the 
Michigan Bell certificate, in which it simply observed that if the 
proposed rules were to apply in the present case they would bar 


carriage of Detroit-Windsor signals (A. 31). If Poole wished 


22/ Poole did state (A. 32) that as a temporary "minimum step" 
carriage should be disallowed on the proposed additions to the 
system. This occurred not in its Section 74.1109 petition but 
in a letter relating to issuance of the Section 214 certificate 
to Michigan Bell. But the record as a whole leaves little doubt 
that the ultimate relief it sought was withdrawal of the Detroit- 
Windsor signals from the cable system. 
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to argue that the "grandfathering provision” did not, or should not, 


apply to this case, the place to do so was before the Commission, 
either in a supplement to its original petition or ina petition 
for reconsideration. Since its arguments are not properly before 
the Court, they may not be considered. See Section 405 of the 


| 
Comminications Act, 47 U.S.C. 405; Hansen v. F,C,C., U.S. App. 
D.C. > 413 F.2d 374 (1969); Presque Isle TV Co., Inc. v. United 
States, 387 F.2d 502 (lst Cir. 1967); Saginaw Broadcasting Co. v. 


FeC.C., 68 U.S. App. D.C. 282, 286, 96 F.2d 554, 558 (1938) ; 


In view of the foregoing there seems little purpose in 
discussing at greater length Poole's arguments regarding the 
| 


applicability of the proposed rules. One point, however, warrants 


some mention, Poole argues (Br. pp. 28-30) that the Commission has 


in the past halted the expansion of a system even where, as here, a 
substantial "beachhead" has been established, citing in particular 
Buckeye Cable Vision, Inc., 20 F.C.C. 2d 619 (1969), and Delaware 
County Cable Television Co., 13 F.C.C. 2d 899 (1969). If Poole’ s 
purpose is to show that the "grandfathering” provision contained 
in paragraph 53 of the December 1968 Notice is inapplicable to the 
expansion of an existing system, it is plainly refuted by the text 
of the rule, which exempts not only “any signals which a cATV was 
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supplying” as of December 20, 1968, but the same signals “by any 
other CATV system that subsequently commences operation in the 
same commmity,™ 15 F.C.C. 2d at 462. Hence, it makes little 
sense to argue, as Poole seems to, that expansion of the Flint 
Cable system is not covered by the grandfathering proviso when 
it is clear that even a new system in Flint, proposing to carry 
the same signals, would also be governed by the old ane 

Both |Buckeye and Delaware County on which Poole relies 
involved actions taken under the old rules, not the invocation of 
proposed standards, as Poole contends should be done. If Poole had 
made a strong enough showing the Commission would presumably have 
taken similar action here, but as shown in Point II-B supra the 
agency was unpersuaded that such a step was required in the public 
interest. Poole*s brief on this point demonstrates at most that, 
arguably, the grandfathering proviso could have been made more 
narrow than it is. But it does not show that the Commission erred 
in refusing to apply the proposed rules to this case or that on 
other grounds carriage of the Detroit and Windsor signals should 


have been terminated or restricted. 


23/ The Commission placed emphasis on the nature of the service 
being provided as of December 20, 1968, rather than on the number of 
subscribers a system might have. Thus while Flint Cable (or any 
other system) may carry the same signals that were available on 
December 20, 1968, additional signals (as opposed to additional 
subscribers) would not necessarily be grandfathered. 


For the foregoing reasons the petitions to deny should 


be dismissed. 
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APPENDIX--RULES AND REGULATIONS 3 +? 


SUBPART K—COMMUNITY ANTENNA 
TELEVISION SYSTEMS 


§$74.1100 Cross reference. 
See § 74.11. 


$74.1101 Definitions. 

(a) Community antenne television system. The 
term “community antenna television system” (“CATV 
system”) means any facility. which, in whole or in part, 
receives directly or indirectly over the air and amplifies 
or otherwise modifies the signals transmitting programs 
broadcast by one or more television stations and dis- 
tributes such signals by wire or cable to subscribing 
members of the public who pay for such service, but 
such term shal] not include (1) any such facility which 
serves fewer than 50 subscribers, or (2) any such 
facility which serves ouly the residents of one or more 
apartment dwellings under common ownership, control. 
or management, and commercial establishments located 
on the premises of such an apartment horse. 

(b) Television station ; television broadcast station; 
television translator station. The terms “television 
station” and “television broadcast station” mean any 
television broadcasting station operating on a channel 
regularly assigned to its community by § 73.606 of this 
ebapter. The term “television translator station” 
means a television broadcast translator station 4s 
defined in § 74.701 of this chapter. A television trans- 
lator station which is licensed to and rebroadcasts the 
Programing of 2 television broadcast station within 
that station’s Grade B contour. shall be deemed an 
extension of the originating station. 

(¢) Principal community contour. The term “prin- 
cipal community contour” means the signal contour 
which a television station is required to place over its 
entire principal community by §73.685(a) of this 
chapter. 

(ad) Grade A and Grade B contours. The terms 
“Grade A contour” and “Grade B contour” mean the 
field intensity contours defined in §73.683(a) of this 
chapter. 

(e) Network programing. The term “network pro- 
graming” means the programing supplied by a national 
television network organization. 

(f) Sudstantially duplicated. The term “substan- 
tially duplicated” means regularly duplicated by the 
nelwork programing of one or more stations, singly or 
collectively, in a normal week during the hours of 6 to 
11 p.m., local time, for a total of 14 or more hours. 

(g) Priority. The term “priority” means the 
priority among stations established in § 74.1108(a). 

(h) Independent station. The term “independent 
station” means a television station which is not 
affiliated with any national television network 
organization. 

(i) Distant signet. The term “distant signal” 
means the signal of a television broadcast station which 
is extended or received beyond the Grade B contour 
of that station. 


(3) Cebdlecasting. The term “cablecasting” means 
Programing distributed on a CATV system which has 
been originated by the CATV operator or by anotber 
entity, exclusive of broadcast signals carried on the 
system. ! 

(k) Legally qualifica candidate, The term “legally 
qualified candidate” means any person who has pub- 
licly announced that he is a candidate for nomination 
by a convention of a political party or for nomination or 
election in a primary, special, or general election, 
municipal, county, State, or Nati , 2nd who meets the 
qualifications prescribed by the applicable laws to hold 
the office for which he is a candidate, so that he may 
be voted for by the electorate directly or by means of 
delegates or electors, and who : | 


(1) Has qualified for a place on the ballot, or 

(2) Is cligible under the applicable law to be voted 
for by sticker, by writing his name on the ballot, or 
other method, and (i) has been duly nominated by 2 
political party which is commonly known and regarded 
as such, or (ii) makes a substantial showing that he is 
2 bona fide candidate for nomination or office. 
C§ 74.1701 pars (j) € (k) adopted eff. 12-1-69; III 
(68)-63 4 


$74.1108 Requirements relating ‘to distribution of 
television signals by community antenna television 
systems. 

No community antenua Releciolonieyaters shall supply 
to its subscribers signals broadcast by one or more 
television stations, except in accordance with tbe fol- 
lowing conditions : 

(a) Stations required to be carried. Within the 
Nmits of its channel capacity, any such CATV system 
shall carry the signals of operating or subsequent! au- 
thorized and operating television broadcast and 100 
watts or higher power translator stations in the fol- 
lowing order of priority, upon the request of the li- 
censce or permittee of the relevant station : 

(1) First, all commercial and noncommercial edu- 
cational stations within whose principal community 
contours the system or the community of the system 
is located, in whole or in part; | 

(2) Second, all commercial and noncommercial edu- 
cational stations within whose Grade A contours the 
system or the community of the system is located, in 
whole or in part; 

(3) Third, all commercial and noncommercial edu- 
cational stations within whose Grade B contours the 
system or the community of the system is located, in 
whole or in part; and | 

(4) Fourth, all commercial and noncommercial edu- 
cational translator stations operating in the community 
of the system, in whole or in part, |with- 100 watts or 
higher power. 

(b) Beceptions. Nothwithstanding the require- 
ments of paragraph (a) of this section, 


(1) The system need not carry the signal of any 
station, if (i) that station's network programing Is 
substantially duplicated by one or more stations of 
higher priority, and (ii) carrying it would, because 
of limited channel capacity, prerent the system from 
carrying the signal of an independent commercial sta- 
tion or 2 noncommercial educational station. 

(2) In cases where (i) there are two or more signals 
of equal priority which substantially duplicate each 
otber. and (ii) carrying all soch signals would. be- 
cause of limited chanzel capacity. preven: the system 
from carrying the sigea!l of an indepencent commercial 
station or 2 noncommercial educational station, the 
system need not carry all sucb substantiallr duplicat- 
ing signals, bot may select among them to the extent 
necessery to preserve its ability to carry the signals 
of independent commercial or poncommercial educa- 
tional stations. 

(3) The system need not carry the signal of any tele 
vision translator station if: (i) The system is carrying 
the signal of the originating station. or (ii) the system 
is within the Grade B or higher priority contour of a 
station carried on the system whose programing is sub- 
stantially duplicated by the translator; Provided, how- 
ever, That where the originating station is carried in 
place of the translator station, the priority for pur 
poses of paragraph (e) of this section shali be that of 
the translator station unless the priority of the origi- 
nating station is hisber. 

(4) In the erent that the system operates, or its 
commmanity is located, within the Grade B or higher 
priority contours of both a satellite and its parent sta- 
tion. the system need carry only the station with the 
higher priority, if the satellite station and its parent 
station are of equal priority. the system may select be- 
tween them 

(ce) Special requirements im the event of moncerriage. 
Where the system does not carry the signals of one or 
more stations within whose Grade B or higher priority 
contour it operates, or the signals of one or more 100 
watts or higher power translator stations located in its 
community, the system shall offer and maintain, for 
each subscriber, an adequate switching detice to allow 
the subscriber to choose between cable and noncable 
reception, unless the subscriber affirmatively indicates 
in writirg that he does not desire this device. 

(a) Manner of carriage. Where the signal of any 
station is required to be carried under this section, 

(1) The signal shall be carried without material 
degradation in quality (within the limitations imposed 
by the technical state of the art) ; 

(2) The signal shall, upon request of the station 
licensee or permittee, be carried on the system on the 
channel on which the station is transmitting (where 
practicable without material degradation) ; and 

(3) The signal sball, upon the request of the station 
licensee or permittee, be carried on the system on no 
more than one channel. 


(e) Stations cntitied to program exclusivity. Any 
soch system which operates, in whole or in part, within 
the Grade B or higher priority contour of any com- 
mercial or noncommerci:! educational television station 
or within the community of a fourth priority television 
translator station, and which carries the signal of such 
station sball, upon request of the station licensee or 
permittee, maintain the station's exclusivity a3 2 pro- 
gram outlet against lower priority or more distant 
@opticating signals, but not against signals of equal 
peiority, in the manner and to the extent specified in 
paragraphs (f) and (g) of this section. 

(f) Program exclusivity; extent of protection. 
Where 2 station is entitled to program exclusivity, the 
CATV system shall, upon the request of the station 
licensee or permittee, refrain from duplicating any 
program broadcast by such station, on the same day as 
its broadcast by the station, if the CATV operator has 
receired notification from the requesting staticn of the 
date and time of its broadcast of the program and the 
date and time of any broadcast to be deleted, as soon as 
possible and in any event no later than 48 hours prior 
to the broadcast to be deleted. Upon request of the 
CATV system. such notice sball be given at least § days 
prior to the date of any broadcast to be deleted. 

(g) Berceptions, Notwithstanding the requirements 

of paragraph (f) of this section. 
_ (1) The CATV system need not delete reception of a 
network program if, in so doing, it would leave avail- 
able for reception by subscribers, at any time, less than 
the programs of two networks (including those broad- 
east by any stations whose signals are being carried 
and whose program exclusivity is being protected pur- 
suannt to the requirements of this section) ; 

(2) The system need not delete reception of a net- 
work program which is scheduled by the network be- 
tween the hours of 6 and 11 p.m., eastern time, but is 
broadcast by the station requesting deletion, in whole 
or in part, outside of the period which would normally 
be considered prime time for network programing in 
the time zone involved; 

(3) The system need not delete reception of any 
program consisting of the broadcast coverage of a 
speech or other erent 28 to which the time of presenta- 
tion is of special significance, except where the pro- 
gram is being simultancously broadcast by a station 
entitled to program exclusivity; and 

(4) The system need not delete reception of any 
program which would be carried on the system in color 
but will be broadcast in black and white by the station 
requesting deletion. 


§74.1105 Notification prior to the commencement of 
new service. 


(a) No CATY system shall commence operations in 
a community or comuzence supplying to its subscribers 
the signal of any television broadcast station carried 
beyond the Grade B contour of the station, unless the 
system has given prior notice of the proposed new serv- 
ice to the licensce or permittee of any television broad- 
cast station within whose predicted Grade B contour 
the system operates or will operate, and to the licensee 
or permittee of any 100 watts or higher power trans- 
lator station operating in the community of the sys 
tem, and has furnished 2 copy of each such notification 
to the Federal Communications Commission, witbin 
sixty (60) days after obtaining 2 franchise or entering 
into a lease or other arrangement to use facilities; in 
any event, no CATV system shall commence such op- 
erations until thirty (30) days after notice has been 
given. Such notice shall be given by existing systems 
which propose to add new distant signals at least thirty 

(30) days prior to commencing service and by systems 
which propose to extend lines into another community 
within sixty (60) days after obtaining a franchise or 
entering into a lease or other arrangement to use facili- 
ties or where no new local authorization or contractual 
arrangement is necessary, at least thirty (30) days 
prior to commencing service. Where it is proposed to 
extend the signal of any noncommercial educational 
television station beyond its Grade B contour into 2 
community with an unoccupied reserved educational 
television channel assignment under § 73.606 of this 
chapter, the notice shall also be served upon the super- 
intendents of schools in the community and county in 
which the system will operate and the local, area, and 
State educational television agencics, if any. 

(b) The notice shall include the name and address 
of the system, identification of the community to be 
served, the television signals to be distributed, and the 
estimated time operations will commence. 

(c) Where a petition with respect to the proposed 
service is filed with the Commission, pursuant to 
§ 74.1109 of this chapter, within thirty (30) days after 
notice, new service which is challenged in the petition 

-shall not be commenced until after the Commission's 

ruling on the petition or on the interlocutory question 
of temporary relict pending further procedures; Pro- 
vided, howercr, That service shall not be commenced 
in violation of the terms of any specified temporary 
relief or of the provisions of § 74.1107 of this chapter. 
Where no petition pursuant to § 74.1109 has been filed 
within thirty (30) days after notice, service may be 
commenced at any time thereafter, subject, however, 
to the provisions of § 74.1107. 

(a) The provisions of this section do not apply to 
any signals which were being supplied to subscribers 
in the community of the CATV system on March 17. 
1966, unless it is proposed to extend lines into another 
community. 


Nors 1: As used in § 74.1105. the term “predicted Grace 
B contour” means the field intensity contour defined in 
$73.683(a) of this chapter. the location of which is deter- 
mined exclusively by means of the calculations preacribed 
in § 73.684 of this chapter. 

Nore 2: As used in § 74.1105, the term “television broadcast 
station” includes foreign television broadcast stations. 


§74.1107 Requirement for showing ‘in evidentiary 
hearing + 1 Commission approval |in top 100 tele- 
vision m: <ets; other procedures. 


(a) No CaTV system operating in 2 community 
within the predicted Grade A contour of a television 
broadcast station in the 100 largest tejerision markets 
sball extend the signal of 2 television broadcast sta- 
tion beyond the Grade B contour of that station. ex- 
cept upon a showing approved by the Commission that 
such extension would be consistent [with the public 
interest, and specifically the establishment and healthy 
maintenance of television broadezst service in the area. 
Commission approval of 2 request to extend 2 signal in 
the foregoing circumstances will be granted where the 
Commission, after consideration of the request and all 
related materials in a full evidentiary hearing. deter- 
mines that the requisite showing has ‘been made. The 
market size shall be determined by the rating of the 
American Research Bureau, on the basis of the net 
weekly circulation for the most recent Fear. 

(b) A request under paragraph (2) of this section 
shall be filed after the CATV system /has obtained any 
necessary franchise for operation or has entered into 
a lease or other arrangement to use facilities and shall 
set forth the name of the commusity involved, the 
date on which a franchise was obtained, the signal or 
signals proposed to be extended: beyoud their Grade B 
contours, the date on which copies of the notifications 
required by § 74.1105 of this chapter were filed with 
the Commission, and the specific reasons why it is 
urged that such extension fs consistent with the public 
interest. Public notice will be given of the filing of 
such a request, and interested parties may file a re- 
sponse or statement within thirty (30) days after such 
public notice. A reply to such a response or statement 
may be filed within a twenty (20)! day period there- 
after, The Commission shall designate the request for 
an evidentiary hearing on issues to be specified, with 
the burden of proof and the burden ‘of proceeding with 
the introduction of evidence upon |the CATV system 
making the request, unless otherwise specified by the 
Commission as to particular issues. : 

(ce) No CATV system, located sd as to fall outside 
the provisions of paragraph (a) of this section, shall 
extend the sigual of a television! broadcast station 
beyond the Grade B contour of that station, where the 
Commission, upon its own motion or pursuant to & 
petition filed under § 74.1109, determines, after appro- 
priate proceedings, that such extension would be incon- 
sistent with the public interest, taking into account 
particularly the establishment and healthy maintenance 
of television broadcast service in ene area. 


(a) The provisions of paragraphs (a) and (>) of 
this section shall not be applicable to any signals which 
were being supplied by a CATV system to its subserib- 
ers in 2 community on February 15, 1966, and pursuant 
to a franchise (where necessary) issued on or before 
that date: Provided. however. That any new franchise 
or amendment of an existing franchise after February 
15, 1966, to operate or extend the operations of the 
CATY system in the same general area or any extension 
into another community does come within the prori- 
sions of paragraphs (a) and (b) of this section: Ard 
provided further, That no CATV system located in a 
community in the 10 largest telerision markets, which 
was supplying to its subscribers on February 15, 1966, 
2 signal carried beyond its Grade B contour, shall ex- 
tend such service to new geographical areas within the 
same community where the Commission, upon peti- 
tion filed under §74.1109 by a television broadcast 
station or otber interested person located in the area 
and after consideration of the response of the CATV 
sfstem and 2ppropriate proceedings. determines that 
the public interest. taking into account the considera- 
tions set forth in the Second Report and Order in 
Docket Nos. 14995, 15233. and 15971, FCC 66-220, para- 
graphs 113-149, would be served by appropriate condi- 
tions limiting the geographical extension of the systems _ 
to new areas in the community. The Commission may 
2lso consider, spon the basis of the pleadings before it, 
whether temporary relief is called for in the pablic 
interest, and, if so, the nature of such relief; no CATV 
system coming within the foregoin= provision sball ex: 
tend its service to new geographical area< in violation 
of the terms of the specified temporary relief. 

(e) Within 60 days of issuance of 2 request fied 
porscant to pararraph (a) of this section, interested 
parties seeking simultaneous consideration with such 
request must file appropriate requests for any other 
CATV system in the same teletision market. Au xe: 
quests for CATV systems in a given market timely Sied 
with respect to the Erst request will be processed and 

considered simultancousiy. Later Sled requests for 
the particular market will be subject to chronological 
processing and may not be considered in the same pro- 
eceding as the earlier requests._ 

Nors 1: As used in § 74.2107. the term “television broadcast 
station” Inclodes foreign teletixion broadcast stations. 


§74.1109 Procedures applicable to petitions for waiver 
of the rules, <dditional or different requirements 
and rulings on complaints or disputes. 

(2) Upon petition br a CATV system. an applicant. 
permittee, or licensee of 2 television broadcast, trans- 
lator, or microwave relay station. or by apy other 
interested person, the Commission may waive any pro- 
vision of the rales relating to the distribution of tele- 
vision broadcast signals by CATV systeiss, impose 
additional or different requirements, or issue a ruling 
on a complaint or disputed question. 


oe 


(d) The petition may be submitted informally, by 
letter, Dut shall be accompanied by an affidavit of 
service on any CATV syste:n, station licensee, permit- 
tee, applicant, or other interested person who may be 
directly affected if the relief requested in the petition 
should be granted. 

(c) (1) The petition shall state the relief requested 
and may contain alternative requests. It sball state 
fully and precisely all pertinent facts and considera- 
tions relied upon to demonstrate the need for the relief 
requested and to support a determination that a grant 
of such relief would serve the public interest. Factual 
allegations shall be supported by affidavit of a person 
or persons with actual knowledge of the facts, and 
exhibits shall be verified by the person who prepares 
them. 

(2) A petition for a ruling on a complaint or dis- 
puted question shall set forth all steps taken by the 
parties to resolve the problem, except where the only 
relief sought is a clarification or interpretation of the 
rules. 

(a) Interested persons may submit comments or 
opposition to the petition within thirty (30) days after 
it has been filed. Upon good cause shown in the peti- 
tion, the Commission may, by letter or telegram to 
known interested persons, specify a shorter time for 
such submissions. Comments or oppositions shall be 
served on petitioner 2nd on all persons listed in peti- 
tioner’s affidarit of service, and shall contain a detailed 
full showing, supported by affidavit, of any facts or 
considerations relied upon. 

(e) The petitioner may file a reply to the comments 
OF oppositions within twenty (20) days after their 
submission, which shall be served upon all persons who 
have filed pleadings and shall also contain a detailed 
full showing, supported by affidavit, of any additional 
facts or considerations relied upon. Upon good cause 
shown, the Commission may specify a shorter time for 
the filing of reply comments. 

(ft) The Commission, after consideration of the 
pleadings, may determine whetber the public interest 
wouid be served by the grant, in whole or in part, or 
denial of the request, or may issue 2 ruling on the com- 
plaint or dispute. The Commission may specify other 
procedures, such as oral argument, evidentiary hearing, 
or further written submissions directed to particular 
aspects, as it deems appropriate. In the event that an 
evidentiary hearing is required, the Commission will 
determine, on the basis of the pleadings and such other 
procedures as it may specify, whether temporary relief 

should be accorded to any party pending the hearing 
and the nature of any such temporary relief. Where a 
petition involves new service to subscribers (other than 
service coming within the provisions of § 74.1107 (a) of 
this chapter), the Commission will expedite its con- 
sideration and promptly issve a ruling either on the 
merits of the petition or on the interlocutory question 
of temporary relief pending further procedures. 


(g) Where a request for temporary relief is con- 
tained in a petition with respect to service coming 
within the provislons of § 74.1107(¢) of this chapter, 
opposition to such request for temporary relief shall be 
filed within ten (10) days and reply comments within 
seven (7) days thereafter. The commission will ex- 
pedite its consideration of the question of temporary 
relief. 

(bh) Where a petition for waiver of the provisions 
of §74.1103(a) of this chapter is filed within fifteen 
(15) days after a request for carriage, the system need 


not carry the signal of the requesting station pending 
the Commission's ruling on the petition or on the inter- 
locutory question of temporary relief pending further 
procedures. 


